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Preface 



Dr. Lars Hansel 

Director of the Israel 
Office of the Konrad 
Adenauer Stiftung 



A recently published book in Gernnany about Israeli settLennents in the West Bank 
included an article entitled "Israel lost the Six-Day War on the Seventh Day." 
Israel nnay have won the war in 1967, but nnany problems remain unresolved. 
Every day the state is confronted by many unanswered questions, to which it 
is struggling to find answers. 

Relations with the Palestinians remain one of the main challenges. Sari 
Nusseibeh, a Palestinian negotiator and current President of Al Quds University, 
in an interview published in a German news magazine, said that without the 
Six-Day War Israelis and Palestinians would still not recognize each other. 
Only after 1967, he said, did the PLC slowly start to accept Israel, demanding 
withdrawal from all the territories. Again, it took a long time for the Palestinians 
to understand the need to negotiate with Israel, rather than expecting their 
demands to be answered without question. 

Israel has also adapted its policies. Ariel Sharon finally questioned the policy 
that developed after the Six-Day War of settling the territories. Many see 
the settlements today as an obstacle to a peaceful two-state solution — the 
only stable solution. A diplomat with whom I spoke recently summed this up 
succinctly: "Israel is looking for historic compromise, whereas the Palestinian 
side, and today also maybe Syria, is claiming historic rights." 

The situation is very difficult and complicated, especially with a Hamas-led 
government in the Gaza Strip. It will be a long journey to find any kind of solution. 
Yet it is also clear that compromise is certainly needed on both sides to resolve 
the main issues in the final settlement of the conflict, including the refugee 
question, the status of Jerusalem, and the future of the Jewish settlements. 

The Konrad Adenauer Stiftung stands for Israel's right to exist in secure borders, 
at peace with its neighbors. It supports debates about possible solutions and 
provides platforms for discussion. The purpose of this volume is to make 
just such a contribution to the current debate, sharing the insights, thoughts, 
and experience of experts. Hopefully, these articles will lead to interesting 
deliberations and fruitful discussions. 
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Introduction: 

Correcting the Record on Resolution Ikl 



Amb. Dore Gold 

Former Israeli 
Ambassador to the 
UN; President of the 
Jerusalem Center for 
Public Affairs 



Resolution Ul 
saystliatas part 
of a final peace 
settlement, Israel 
must liave "secure 
and recognized" 
borders. 



United Nations (UN) Security Council Resolution 242 of Novennber 1967 is the 
nnost important UN resolution for peacemaking in the Arab-Israel conflict. 
Though carefully negotiated forty years ago in the aftermath of the 1967 Six- 
Day War, it has remained the foundation for all peacemaking efforts — from 
the Israel-Egypt treaty of peace to the Israel-Jordan peace treaty, to the 
Madrid Peace Conference and the Oslo Agreements. For any student of the 
Middle East it is well known that the resolution never established the extent 
of Israel's required withdrawal from territories captured during the Six-Day 
War in exchange for peace with its Arab neighbors. 

Nevertheless, over the past decade, several press organizations have falsely 
characterized UN resolutions as requiring Israel to withdraw entirely from the 
West Bank and Gaza. For example, an Associated Press (AP) article asserted 
that "Security council resolutions 242 and 338 call on Israel to withdrawfrom 
all territory captured in the Arab- Israeli wars of 1967 and 1973, which includes 
east Jerusalem, the West Bank and Golan Heights.'"' This characterization 
was completely inaccurate. Resolution 242 called on Israel to withdraw from 
"territory," decidedly not "all territory," and the borders of such a withdrawal 
were meant to reflect each state's right to live in "secure and recognized" 
boundaries in the region. 

The A/ew Vor/< Times caught this distinction, and it ran a correction for 
committing essentially the same error as the AP: William A. Orme had cited 
"resolutions" calling on Israel to withdraw to its "pre-1967 borders."^ As the 
correction pointed out, no such resolutions exist. In this vein. New York Times 
Executive Editor Joseph Lelyveld addressed his employees in a speech which, 
among other complaints, included the following castigation: "Three times 
in recent months we've had to run corrections on the actual provisions of 
UN Resolution 242, providing great cheer and sustenance to those readers 
who are convinced we are opinionated and not well informed on Middle East 
issues."^ 

The New Yorl< Times acknowledged its errors with corrections, such as the 
one published on Septembers, 2000: 

An article on Wednesday about the Middle East peace talks referred 
incorrectly to United Nations resolutions on the Arab-Israeli 
conflict. While Security Council Resolution 242, passed after the 
1967 Middle East War, calls for Israel's armed forces to withdraw 
"from territories occupied in the recent conflict," no resolution calls 
for Israeli withdrawal from all territory, including East Jerusalem, 
occupied in the war. 
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Resolution Ikl 
does not mandate 
Israeli witlidrawal 
from all territories 
tal(en in tlie 1967 
war. 



LeLyveLd cLearLy understood the content and nneaning of Resolution 242. He also 
understood that by repeatedly getting it wrong the Hew York Times was harming 
its own credibility. Nonetheless, some of its finest columnists fell into this same 
trap of misrepresenting Resolution 242. For example, Thomas Friedman, who 
covered the Arab-Israeli conflict from Beirut and Jerusalem, wrote a column 
in 2002 which again distorted Resolution 242: 

Earlier this month, I wrote a column suggesting that the 22 
members of the Arab League, at their summit in Beirut on l^/larch 
27 and 28, make a simple, clear-cut proposal to Israel to break 
the Israeli-Palestinian impasse: In return for a total withdrawal 
by Israel to the June 4, 1967 lines, and the establishment of a 
Palestinian state, the 22 members of the Arab League would offer 
Israel full diplomatic relations, normalized trade and security 
guarantees. Full withdrawal, in accord witin U.N. Resolution 242, for 
full peace between Israel and the entire Arab world. Why not?" 
[emphasis added] 

The latest contributor to this effort to twist the original meaning of Resolution 
242 is former U.S. President Jimmy Carter in his 2006 book, Palestine: Peace 
Not Apartlneid. Carter asserts, for example, that Israel should undertake a 
"withdrawal to the 1967 border specified in UN Resolution 242." In a critique of 
the Carter books, his former colleague. Professor Kenneth W. Stein of Emory 
University, attacks Carter's attempt to revise Resolution 242: "Nowhere in 
the resolution does it stipulate what or where Israel's border should be, nor 
does the resolution mandate Israeli withdrawal from all territories taken in 
the 1967 war"= 

An ancillary problem is the exact status of the pre-1967 boundary, known as 
the 1949 Armistice Line, which was only a military line and not a recognized 
international boundary. As the main drafter of Resolution 242, Lord Caradon, 
the British ambassador to the UN in 1967, stated in 1974: 

It would have been wrong to demand that Israel return to its positions 
of June 4, 1967, because those positions were undesirable and artificial. 
After all, they were just the places where the soldiers of each side 
happened to be on the day the fighting stopped in 1948. They were just 
armistice lines. That's why we didn't demand that the Israelis return 
to them.'^ 



Yet Carter assigns to the 1949 Armistice Line a new legal significance. He writes 
that Resolution 242 "confirmed Israel's existence within its 1949 borders as 
promised in the Camp David Accords and Oslo Agreement." Not only is this 
statement inconsistent with Resolution 242, but it is not to be found in either 
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President Bush: 
"It is unrealistic to 
expect...a full and 
complete return to 
tlie armistice lines 
of 1949." 



the 1978 Camp David Accords or the 1993 Oslo Declaration of Principles. 
Unfortunately, Carter widely lectures on university campuses and it is difficult 
to ascertain the impact of his mistaken rendition of Israel's international legal 
obligations. 

Since Carter's presidency, U.S. officials have been careful to protect Israel's 
rights and the true meaning of Resolution 242. The most recent example of 
this was President George W. Bush's letter to Prime Minister Ariel Sharon on 
April 14, 2004, which stated: 

As part of a final peace settlement, Israel must have secure and 
recognized borders, which should emerge from negotiations between 
the parties in accordance with UNSC Resolutions 242 and 338. In 
light of new realities on the ground, including already existing major 
Israeli population centers, it is unrealistic to expect that the outcome 
of final status negotiations will be a full and complete return to the 
armistice lines of 1949. 

Undoubtedly Bush's letter helped rectify the growing misinterpretations 
of Resolution 242. Significantly, it was also supported by large bi-partisan 
majorities in both the U.S. Senate and the House of Representatives on June 
23-24, 2004. Nonetheless, the need to explain the real meaning of Resolution 
242 is growing. For that reason, the essays in this book are of extreme 
importance for the academic, diplomatic, and journalistic communities that 
avidly follow developments in the Middle East. 



Notes 

1 "Syrian Minister Hails Israeli Withdrawal from Lebanon," Associated Press, April 8, 
2000. 

2 Many of these examples are to be found in Jeff Helmreich, 'Journalistic License: 
Professional Standards in the Print Media's Coverage of Israel," Jerusalem Viewpoints, 
August 2001, www.jcpa.org/JCPA/Templates/ShowPage.asp?DRIT=2&DBID=1&LNGI 
D=1&TMID=111&FID=253&PID=0&IID=1126&TTL=Journalistic_License:_Professional_ 
Standards_in_the_Print_Media's_Coverage_of_lsrael. See also, William A. Orme, 
"Peace Negotiators Meet in Egypt as Israeli Election Nears," New York Times, January 
22, 2001, A6. 

3 From an internal A/ewVorfe Times report on a speech by Executive Editor Joseph Lelyveld 
at the Fourth Annual Newsroom Retreat held in Tarrytown, New York, September U, 
2000. Cited by SmarterTimes.Com. 
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4 Thomas Friedman, "An Intriguing Signal from the Saudi Crown Prince," New York Times, 
February 17, 2002, http://query.nytimes.com/gst/fu[Lpage.html?res=9801 E3D6133FF 
93AA25751C0A9649C8B63&scp=1&sq=thomas%20friedman%20february%2017,%20 
2002&st=cse. 

5 Kenneth W. Stein, "My Problem with Jimmy Carter's Book," Middle East Quarterly, Spring 
2007, www.meforum.org/articLe/1633. 

6 Cited from the Beirut Daily Star, June 12, 1974, by Andrea Levin, "Correcting Carter's 
Distortion," Jerusalem Post, January 16, 2007. 
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Contextualizing Resolution Ikl 



Amb. Meir Rosenne 

Former Israeli 
Ambassador to U.S. and 
France; Legal Advisor, 
Israeli Foreign Ministry 



Discussion of 
Resolution Ikl lias 
been distorted by 
propaganda claims. 



It is impossible to discuss UN Resolution 242 in a vacuum: it must be 
contextuaLized from at Least two major perspectives in order for its Long- 
term significance to be understood. FirstLy, any discussion of Resolution 242 
must be based on its true content and intentions, ratlner than the perception 
of these following their distortion by propaganda claims. Resolution 242 
called for negotiations to find solutions. These negotiations are only hindered 
by the distortion of the resolution by those who seek to destroy the peace 
process. The second perspective from which it is necessary to analyze the 
resolution is that of the agreements, or disagreements, signed surrounding 
it. These various documents or expressions of intent clearly form an integral 
part of any discussion on the subject, since they demonstrate the continued 
presence and influence of the resolution on the international stage, as well 
as its development and evolution. The following aims to expose the original 
intentions of the resolution and some of the agreements made surrounding 
it. This analysis should be a first step in exposing and turning the tables on 
those who seek to distort Resolution 242. 



1. Back to the Beginning: The True Intentions and Content 
of Resolution Ikl 

Unfortunately, if a claim is made often enough, even if it is a lie, it becomes 
an accepted "truth." This is especially true of today's perception of Resolution 
242. Many world leaders are unwilling to accept the current terms of the 
Israeli-Palestinian negotiations. Rather, they wish to work according to their 
distorted guidelines of Resolution 242: Israel's total withdrawal from what 
is known as "the occupied territories." This is an Arab success — the Arabs 
have managed to convince the world that Resolution 242 requires a complete 
withdrawal to the borders of June 4, 1967. However, by reading the text of the 
resolution, it is not difficult to establish the actual facts, and this has been 
done by the author of the resolution. Lord Ca radon, and world- known experts 
such as Eugene Rostow, Julius Stone, and Ruth Lapidoth. The resolution does 
not require unilateral Israeli withdrawal, but offers flexibility on borders. It 
refers specifically to "secure and recognized boundaries" — terms which 
could in no way be applied to the pre-1967 borders. These borders were 
neither secure nor recognized. In the debates in the Security Council in May 
1967, the Ambassadors of Egypt, Jordan and Syria emphasized the fact that 
these "were no borders" and these were only "armistice lines." There is an 
extremely large number of articles written by former American diplomats, 
among them Justice Arthur Goldberg who was the U.S. Ambassador to the 
UN, and by Professor Prosper Weil from the Sorbonne, that emphasized the 
fact that Resolution 242 constitutes a "framework" that does not establish 
borders. 
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There is no 
mention in 
Resolution Ul of 
a Palestinian state 
or a requirement 
to create one. 



Before Resolution 242 was adopted, there was a Soviet attempt to include 
Language referring to "witlidrawal to the 4 of June Lines." It was never 
adopted. 

Moreover, although Arab propaganda has succeeded in convincing public opinion 
and diplomats alike that Resolution 242 is self-enforcing, this is certainly not 
the case. UN law provides for different kinds of Security Council resolutions, 
including recommendations for settling conflicts (under Chapter VI) and 
resolutions, which are binding and may be enforced by sanctions (under Chapter 
VII). There is no doubt that Resolution 242 was adopted under the former. 
Chapter VI, and thus it is a recommendation, rather than a self-enforcing or 
binding order. The fact of the matter is that this resolution was a basis for 
negotiations, which would in turn establish secure and recognized borders. 
There is no mention in the resolution of a Palestinian state, or a requirement 
to create one, although this of course does not negate the Oslo Agreements or 
any others which Israel has signed and implemented. It should be emphasized 
that the resolution refers exclusively to states and not to other entities. 

Amongst other claims currently made by Arab propaganda are those that 
there was no justification for the establishment of a Jewish state and that 
the Temple never stood in Jerusalem. Yet such claims find no endorsement 
in Resolution 242. Indeed, the resolution makes no reference either to 
Jerusalem or to Palestinians. The attempt of the Arab states to incorporate 
a reference to "Arab" refugees in the resolution was rejected. There is, 
however, a reference in Resolution 242 to "refugees" in general. As Arthur 
Goldberg, former U.S. Ambassador to the UN, explained in a letter to the 
New York Times, at the time of its composition there were not only Arab 
refugees but also Jewish refugees — about eight hundred thousand Jews 
were expelled from Arab countries, forced to leave behind belongings, bank 
accounts, and properties. 



2. The Continued Presence of Resolution 242 in International Agreements 

Traditionally, in lengthy negotiations with the U.S., Israel has signed Memoranda 
of Understanding (MOUs). Although Israel at times favored the use of the term 
"agreement," U.S. officials claimed that using this term would imply ratification 
by the Senate. Hence, the term MOA (Memorandum of Agreement) was found to 
be preferable. An MOU was signed between Israel and the U.S. shortly after the 
Yom Kippur War, on the day before the Geneva Conference convened (December 
1, 1973). Therein is a clause stating that "the U.S. will oppose and, if necessary, 
vote against any initiative in the Security Council to alter adversely the terms 
of reference of the Geneva Peace Conference or to change Resolutions 242 
and 338 in ways which are incompatible with their original purposes." This 
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In 1973 the 
U.S. pledged to 
oppose changing 
Resolution Ikl in 
ways incompatible 
with its original 
purpose. 



commitment of the U.S. is also included in the Memorandum of Agreement 
of September 1, 1975. 

At the time, the MOD was confidential, but eventuaLLy it was presented to the 
Leadership of the Congress. In the Congressional Record there is a question 
presented to the Legal adviser of the Senate concerning this MOD: "Can the 
U.S. make a commitment to a foreign sovereign to vote against any initiative 
that would change a resolution in a mannerseemingly adverse to the intent of 
the authors?" The legal adviser's response was that this is indeed enforceable. 
In other words, from the standpoint of international responsibility, the U.S. 
committed itself to this clause, unless Israel releases it from the obligation. 

Of course, the issue is not always what is written in a legal text, but the extent 
to which a country is ready to use its legal ammunition to defend its rights. If 
Israel, at a certain time and on the basis of a legitimate decision of a legally 
elected Israeli government, were to decide to give up part of its "ammunition," 
it is absolutely free to do so. If Israel does not want to hold the U.S. to its 
commitments on Resolution 242, it does not have to do so. Yet why Israel 
would take such a step is unclear. 

A further example may be found in the implications of a commitment made by 
the U.S. president to Israel on the issue of the Golan Heights. In 1975 Israel 
was negotiating a partial withdrawal from the Sinai with the Americans, in the 
framework of a cease-fire agreement with Egypt. Prime Minister Yitzhak Rabin 
asked the U.S. to commit itself to the acceptance of Israel's presence in the 
Golan and to pledge its support of Israel's position in any future negotiations 
with the Syrians. President Gerald Ford, in a letter dated September 1, 1975, 
to Prime Minister Rabin, did not commit the U.S. categorically to supporting 
Israel's position. However, he did state that when negotiations on the Golan 
would take place, the U.S. would take into consideration the strategic 
importance of this area for Israel. The language is similar to that of President 
Bush's letter of April 2004, in which there is reference, on the one hand, to 
the Jewish presence in civilian settlements in Judea and Samaria and, on the 
other, to the need for all parties to accept the conditions of any agreement. 

No less significant than the involvement of the U.S., although almost 
directly opposed to it, is the role of the EU in peace negotiations and the 
implementation of Resolution 242. Specifically, the EU's reaction when Israel 
signed a peace treaty with Egypt in 1979, withdrawing from Sinai and returning 
to the international border, is of great significance. On June 13, 1980, the EU 
adopted the Venice Declaration, which implicitly rejected the Israeli-Egyptian 
peace treaty. 

At the time, the author of this article was Ambassador to France. He visited 
the French foreign minister, asking how, fifty years later, a French teacher 
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would be able to explain to his pupils how France, a democratic state, opposed a 
peace treaty between two belligerents; how Europe had the legal or moral right 
to decide that Israel and Egypt have not seen enough death and destruction, 
that they should go on fighting. He responded by making two claims. Firstly, 
he stated that the European reaction is unimportant to Israel in any case. 
Secondly, this rejection pleased France's "Arab friends" (such as the Libyans, 
Syrians, and all those who opposed the peace process). It should be noted 
that the Europeans' basis for condemnation was that Israel had not solved the 
Palestinian problem, despite the fact that at Camp David Egypt became the 
first Arab country to achieve the acceptance by Israel of a regime of autonomy 
for the Palestinians. 

European opposition to the peace treaty between Egypt and Israel was perhaps 
the greatest misfortune possible since, after all. Resolution 2^2 called for 
negotiated solutions to conflict. When European countries voiced their opposition 
to this treaty, it reduced even further the chances of other Arab countries 
negotiating peace with Israel. The European negative attitude to the Treaty of 
Peace discouraged all Arab states to enter into peace negotiations with Israel. 
Likewise, the distortions of Resolution 242, which are accepted by diplomats 
and the world at large, only push the solutions called for therein further away. 
The steps which Israel must take in order to advance towards negotiations 
and solutions are a return to the original intent of the resolution together with 
awareness of positive commitments from other countries. Resolution 242 is 
still the only legal basis for the peace process with the Arab states, and it does 
not call for total withdrawal from the territories. 
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Security Council Resolution Ikl 

An Analysis of its l^ain Provisions* 



Prof. Ruth Lapidoth 

Professor Emeritus of 
International Law, 
Hebrew University of 
Jerusalem 



Following the Six- 
Day War, neither 
the Security 
Council nor the 
General Assembly 
called upon Israel 
to withdraw to the 
armistice lines 
established in 1949. 



Introduction 

Hardly any UN resolution is quoted and referred to as much as Resolution 
242. It has beconne the cornerstone for aLL stages in the settLennent of the 
Arab-lsraeL conflict — amongst these the Peace Treaties between Israel and 
Egypt (1979) and Jordan (1994), as well as the 1993 and 1995 agreements with 
the Palestinians. There are several reasons for the considerable importance 
attached to Resolution 242: its unanimous adoption and, perhaps even more 
important, its acceptance by the parties to the conflict. However, as is well 
known, the resolution has been the object of differing, and in some respects 
conflicting, interpretations by the parties; therefore, an analysis of the 
resolution and its various interpretations may be helpful. A short survey of 
the origins of Resolution 242 will be followed by an examination of its legal 
effects. Following this, an analysis of its specific provisions will lead to the 
conclusion that it requires the parties to negotiate in good faith in order to 
reach agreement on the basis of several guidelines: an Israeli withdrawal to 
secure and recognized (i.e., agreed) boundaries; the termination of claims 
of belligerency by the Arab states and the recognition by all parties of each 
other's independence; guarantees of freedom of navigation in international 
waterways in the area; a just and agreed solution to the refugee problem; and 
the adoption of measures that guarantee the boundaries to be established by 
agreement. 



The Origins of the Resolution 

The Six-Day War of June 1967 ended with cease-fire resolutions adopted by 
the Security Council.'' However, neither the Security Council nor the General 
Assembly, which met in an Emergency Special Session, called upon Israel to 
withdraw to the armistice lines established in 1949. Most likely, the reason 
for this was the conviction that a return to those lines would not guarantee 
peace in the area, as the 1957 precedent had proven. 

In November 1967 the United Arab Republic (i.e., Egypt) urgently requested 
an early meeting of the Security Council "to consider the dangerous situation 
prevailing in the Middle East as a result of the persistence of Israel not to 
withdraw its armed forces from all the territories which it occupied as a result 
of the Israeli aggression committed on 5 June 1967 against the United Arab 
Republic, Jordan and Syria. In answer to this request, the Security Council 
was duly convened and debated the crisis in its meetings of November 9, 13, 
15, 16, 20, and 22.^ 

In its deliberations, two draft resolutions were presented: one was jointly 
submitted by India, Mali, and Nigeria,* the other by the U.S.^ In the course of 
the deliberations, two further draft resolutions were submitted, one by Great 
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Britain (Novennber 16)' and another by the U.S.S.R. (November 20).' Only the 
British draft was put to a vote and it was carried unanimousLy. The resolution 
as passed reads: 

The Security Council 

Expressing its continuing concern with the grave situation in the Middle 
East, 

Emphasizing the inadmissibility of the acquisition of territory by war and the 
need to work for a just and lasting peace in which every State in the area 
can live in security, 

Ennpliasizing furtlier that all Member States in their acceptance of the Charter 
of the United Nations have undertaken a commitment to act in accordance 
with Article 2 of the Charter, 

1. Affirms that the fulfillment of Charter principles requires the 
establishment of a just and lasting peace in the Middle East which should 
include the application of both the following principles: 

(i) Withdrawal of Israel armed forces from territories occupied in the 
recent conflict;^ 

|ii) Termination of all claims or states of belligerency and respect for and 
acknowledgement of the sovereignty, territorial integrity and political 
independence of every State in the area and their right to live in peace 
within secure and recognized boundaries free from threats or acts of 
force; 

2. Affirms furtiier the necessity 

(a) For guaranteeing freedom of navigation through international 
waterways in the area; 

(b) For achieving a just settlement of the refugee problem; 

(c) For guaranteeing the territorial inviolability and political independence 
of every State in the area, through measures including the establishment 
of demilitarized zones; 

3. Requests the Secretary General to designate a Special Representative 
to proceed to the Middle East to establish and maintain contacts with the 
States concerned in order to promote agreement and assist efforts to achieve 
a peaceful and accepted settlement in accordance with the provisions and 
principles in this resolution; 

4. Requests the Secretary General to report to the Security Council on the 
progress of the efforts of the Special Representative as soon as possible. 
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Had the intention 
been to impose a 
"binding decision," 
agreement between 
the parties 
would not have 
been one of the 
resolution's major 
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The Legal Effect of the Resolution 

Although it is also authorized to adopt binding decisions, in particular when 
dealing with "threats to the peace, breaches of the peace, and acts of aggression" 
(under Chapter VII of the Charter), it is well known that in most cases the 
Security Council adopts resolutions in the nature of recommendations. The 
effect of this particular resolution was discussed by the Secretary General of 
the UN in a press conference given on March 19, 1992.' Replying to a question, 
the Secretary General said that "[a] resolution not based on Chapter VII is 
non-binding. For your information. Security Council Resolution 242 (1967) is 
not based on Chapter VII of the Charter." In a statement of clarification it was 
said that "the resolution is not enforceable since it was not adopted under 
Chapter VII." 

Thus it would seem that the resolution was a mere recommendation, especially 
since in the debate that preceded its adoption the delegates stressed that they 
were acting under Chapter VI of the Charter. They considered themselves to 
be dealing with the settlement of a dispute "the continuance of which is likely 
to endanger the maintenance of international peace and security."''" There is 
no doubt that by referring to Chapter VI of the Charter, the speakers conveyed 
their intention that the resolution was recommendatory in nature. 

The contents of the resolution also indicate that it was but a recommendation. 
The majority of its stipulations constitute a framework, a list of general 
principles, to become operative only after detailed and specific measures 
would be agreed upon: "It states general principles and envisions 'agreement' 
on specifics; the parties must put flesh on these bare bones," commented 
Ambassador Arthur Goldberg, the U.S. Representative." The resolution 
explicitly entrusted a "Special Representative" with the task of assisting the 
parties concerned to reach agreement and arrive at a settlement in keeping 
with its conciliatory spirit. 

Had the intention been to impose a "binding decision," agreement between the 
parties would not have been one of its major preoccupations. In particular, the 
provision on the establishment of "secure and recognized boundaries" proves 
that the implementation of the resolution required a prior agreement between 
the parties. In addition, the use of the term "should" in the first paragraph 
("which should include the application of both the following principles") 
underlines the recommendatory character of the resolution. 

However, the question arises as to whether the extent of Resolution 242's 
legal effect was affected by later developments. In this context one must 
remember that at a certain stage the parties to the conflict expressed their 
acceptance of the resolution. This acceptance certainly enhanced its legal 
weight and constituted a commitment to negotiate in good faith. But due to the 
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fact that the contents of Resolution 242 were only guidelines for a settLement, 
as described above, the acceptance of the docunnent did not commit the parties 
to a specific outcome. 

It has been claimed that Resolution 338 (1973), which was adopted after the 
October 1973 war, added a binding effect to Resolution 242 (1967)^^ Indeed, there 
is little doubt that Resolution 338 reinforced 242 in various respects. First, it 
emphasized that the latter must be implemented "in all of its parts," thereby 
stressing that all of its provisions are of the same validity and effect. Also, while 
Resolution 242 spoke of an agreed settlement to be reached with the help of 
the UN Secretary General's Special Representative, Resolution 338 expressly 
called for negotiations between the parties.''* There is no express statement 
in Resolution 338 that it was intended to be of a binding nature, but rather, it 
reinforced the call to negotiate in accordance with the general guidelines of 
Resolution 242. 



The Contents of the Resolution 

In the following analysis of the contents of Resolution 242, four of the five 
major issues addressed by the resolution will be dealt with (the question of the 
refugees is dealt with in a separate article in this volume): (1) the "inadmissibility 
of the acquisition of territory by war"; (2) the withdrawal clause; (3) "freedom of 
navigation through international waterways in the area"; and (4) demilitarized 
zones as a means to preserve the peace once it is established. 



1. The "Inadmissibility of the Acquisition of Territory by War" 

The exact meaning of Resolution 242's preamble is hotly debated: does the 
statement therein on "inadmissibility of the acquisition of territory by war" imply 
that, in the opinion of the Security Council, Israel's retention of the territories 
occupied in 1967 was, and is, illegal? To answer this question, it is necessary 
to draw attention to the fundamental difference between military occupation 
and the acquisition of territory. The former does not entail any change in a 
territory's national status, although it does give the occupier certain powers 
as well as the responsibilities and the right to stay in the territory until peace 
has been concluded. Mere military occupation of the land does not confer any 
legal title to sovereignty. 

Due to the prohibition of the use of force under the UN Charter, the legality of 
military occupation has been the subject of differing opinions. It is generally 
recognized that occupation resulting from a lawful use of force (i.e., an act of 
self-defense) is legitimate. Thus, the 1970 UN General Assembly "Declaration on 
Principles of International Law concerning Friendly Relations and Cooperation 
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among States,'"'^ and its 1974 "Definition of Aggression" Resolution,^' uplieLd 
tine Legality of nniLitary occupation provided the force used to establish it was 
not in contravention of the UN Charter. These two resolutions are considered 
to be based on customary law or on UN Charter principles. In the words of 
Prof. Rosalyn Higgins, "[t]here is nothing in either the Charter or general 
international law which leads one to suppose that military occupation pending 
a peace treaty is illegal."'" 

The preamble of this Security Council resolution denounces "the acquisition of 
territory by war," but does not pronounce a verdict on the occupation under the 
circumstances of 1967.^^ It is revealing to compare the version finally adopted 
with the formula used in the draft submitted by India, Mali, and Nigeria: there 
the relevant passage read that "[o]ccupation or acquisition of territory by 
military conquest is inadmissible under the Charter of the United Nations."^' 
It is, therefore, of some significance that the version of the preamble finally 
adopted, while reiterating the injunction against the acquisition of territory, 
offers no comment on military occupation. Consequently, it cannot be argued 
that the Security Council regarded Israel's presence in these territories as 
illegal. As an act of self-defense, ^° this military occupation was and continues 
to be legitimate, until a peace settlement can be reached and permanent 
borders defined and agreed upon.^^ 

Other interpretations of the passage — suggesting, for example, that the 
passage was intended to denounce any military occupation — contradict not 
only its wording, but also the established rules of customary international law. 
Its form, its place in the preamble rather than in the body of the resolution, 
and a comparison with the subsequent passages all clearly indicate its concern 
with the implementation of existing norms rather than an attempt to create 
new ones. 



2. The Withdrawal Clause 

There is a serious contradiction between the attitude of the Arab states and 
that of Israel regarding the extent of the withdrawal required by Resolution 
242. While the Arabs insist on complete Israeli withdrawal from all the 
territories occupied by Israel in 1967,^^ Israel is of the opinion that the call for 
withdrawal is applicable in conjunction with the call for the establishment of 
secure and recognized boundaries by agreement.^* 

The Arab states base their claim on a combination of the above-mentioned 
provision in the preamble on "the inadmissibility of the acquisition of territory 
by war" and the French version of the sentence which calls for "withdrawal of 
Israel armed forces from territories occupied in the recent conflict" (paragraph 
l.i), namely "retrait des forces armees israeliennes des territoires occupes lors 
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du recent conflit." On the other hand, Israel's interpretation is based on the plain 
meaning of the English text of the withdrawal clause, which is identical with the 
wording presented by the British delegation. It is also supported by the rejection 
of proposals to add the words "all" or "the" before "territories." Moreover, in 
interpreting the withdrawal clause, one must take into consideration the other 
provisions of the resolution, including that on the establishment of "secure and 
recognized boundaries." 

It seems that the resolution does not require total withdrawal for a number of 
reasons: 

a. As has already been discussed, the phrase in the preamble ("the 
inadmissibility of the acquisition of territory by war") merely reiterates 
the principle that military occupation, although lawful if it is the result of 
an act of self-defense, does not by itself justify annexation and acquisition 
of title to territory. 

b. The English version of the withdrawal clause requires only "withdrawal 
from territories," not from "all" territories, nor from "the" territories. This 
provision is clear and unambiguous. As Lord Ca radon, the Representative 
of Great Britain, stated in the Security Council on November 22, 1967: 
"I am sure that it will be recognized by us all that it is only the resolution 
that will bind us, and we regard its wording as clear."^^ According to Prof. 
Eugene Rostow, who was at the time Undersecretary of State for Political 
Affairs in the U.S. Department of State: "for twenty-four years, the Arabs 
have pretended that the two Resolutions are ambiguous... .Nothing could 
be further from the truth. "^^ 

c. The French version, which allegedly supports the request for full 
withdrawal, can perhaps be considered ambiguous, since the word "des" 
can be either the plural of "de" [article indefini] or a contraction of "de 
les" [article defini]. It seems, however, that the French translation is an 
idiomatic rendering of the original English text, and possibly the only 
acceptable rendering into French." Moreover, even Ambassador Bernard, 
the Representative of France in the Security Council at the time, said 
that "des territoires occupes" indisputably corresponds to the expression 
"occupied territories."^^ 

If, however, the French version were ambiguous, it should be interpreted 
in conformity with the English text. Since the two versions are presumed 
to have the same meaning,^' one clear and the other ambiguous, the latter 
should be interpreted in conformity with the former.^" 
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The provision on 
tlie establisliment 
of "secure and 
recognized 
boundaries'' 
would liave been 
meaningless if 
there had been 
an obligation to 
withdraw from all 
the territories. 



Likewise, tine English version should be preferred, since it is identical 
to the original version of the British draft on which the resolution is 
based. It is a well-established rule in international lawthat multilingual 
texts of equal authority in various languages should be interpreted by 
"accordant la primaute au texte original"^^ or the "basic language. "^^ Various 
authorities deal with this question in the context of treaty interpretation. 
By analogy, the relevant rules may also be applied to the interpretation 
of other document categories. English was not only officially a "working 
language," but also, in practice, the language of most of the deliberations. 
Indeed, English was used by ten members of the Security Council, French 
by three, and Russian and Spanish by one each. 

d. In interpreting Resolution 2^2, and investigating the intentions of the 
Security Council, one should also take into account all the antecedent 
discussions in the Security Council (from the beginning of the crisis in May 
1967) and in the Fifth Emergency SpecialSession of the General Assembly 
which convened after the Six-Day War.^* This "legislative history" shows 
that draft resolutions calling for the complete withdrawal of Israeli 
armed forces from all the territories occupied in 1967 were rejected. It 
also demonstrates the predominance of the English language in all the 
deliberations. 

e. The preferred status of the English language has been recognized by 
implication by Egypt, since the English version was annexed to the 1978 
Framework for Peace in the Middle East, agreed at Camp David by Egypt 
and Israel. Moreover, in this framework, the parties agreed that the 
negotiations on the "final status" of the West Bank and Gaza will also 
"resolve. ..the location of the boundaries," thus indicating that a return 
to the 1949 lines was not envisaged. 

f. The provision on the establishment of "secure and recognized boundaries" 
included in paragraph l.ii of the resolution would have been meaningless 
if there had been an obligation to withdraw Israel's armed forces from 
all the territories occupied in 1967. 

This interpretation of the resolution, i.e., that it does not call for a full withdrawal 
of Israeli forces from all the territories occupied in 1967, is also in line with 
pronouncements made by various diplomats who were involved in the adoption 
of the resolution and its interpretation.^* The gist of the withdrawal clause 
is that "[w]hen peace is made, the resolution calls for Israeli withdrawal to 
'secure and recognized' boundaries."^' 

The question of the extent of the withdrawal foreseen by Resolution 242 has been 
the main bone of contention in the negotiations between Israeland its neighbors. 
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Many varied opinions Inave been expressed on tine subject. Some consider tliat 
tine full withdrawal from tine Sinai in pursuance of the 1979 peace treaty between 
Egypt and Israel should serve as a precedent that requires full withdrawal from 
further regions. Others have reached the opposite conclusion — namely, that by 
carrying out the considerable withdrawal from the Sinai, Israel already fulfilled 
any withdrawal requirement. Some have claimed that the lack of a requirement 
for full withdrawal under the resolution allows Israel to carry out only minor 
border rectifications, whilst others have coined the slogan "land for peace." None 
of these attitudes can claim to represent the proper interpretation of Resolution 
242. As mentioned, the resolution calls upon the parties to negotiate and reach 
agreement on withdrawal and agreed boundaries, without indicating the extent 
and the location of the recommended withdrawal. 

3. "Freedom of Navigation through International Waterways in the Area" 

Since navigation of waterways was the cause of tension and several wars, it is 
understandable that Resolution 242 mentions the need to guarantee this right. 
It should be emphasized that the resolution foresees "freedom of navigation" 
and not merely a "right of passage. "^^ To which international waterways this 
provision applies is not specified — most probably the drafters had in mind 
the Suez Canal, the Gulf of Suez, the Strait of Tiran, the Gulf of Aqaba, and the 
Strait of Bab el-Mandeb. The right of passage "through the Suez Canal and its 
approaches through the Gulf of Suez and the Mediterranean Sea on the basis 
of the Constantinople Convention of 1888, applying to all nations," as well as 
"unimpeded and non-suspendable freedom of navigation and overflight" in 
the Strait of Tiran and the Gulf of Aqaba, have been promised by Egypt and 
Israel in their 1979 treaty of peace, and a similar provision on the Strait of 
Tiran was included in the Israel-Jordan peace treaty (1994).^' However, these 
arrangements are not binding on the other Arab states. Since Egypt is the sole 
coastal state of the Suez Canal and the Gulf of Suez, there seems to be no need 
to negotiate on passage through these waterways with other states. The Gulf 
of Aqaba has four riparian states — Egypt, Jordan, Israel, and Saudia Arabia. 
The first three have agreed on a liberal regime for the Strait of Tiran and the 
Gulf of Aqaba. Future negotiations with Saudi Arabia should ensure its consent 
to that regime as a riparian of the Strait. 

A. Means such as Demilitarized Zones to Ensure Safe Borders 

The means to guarantee peace once it is established include demilitarized 
zones with an appropriate monitoring system. A demilitarized zone is an area 
in which a territorial state has agreed not to have military units, arms, and 
fortifications. An area can also be partially demilitarized, i.e., military units and 
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arms would not exceed a certain agreed Level. Since demilitarization is based 
on an agreement, it does not constitute an infringement on the sovereignty 
of the state. However, those states that fear any real or perceived danger to 
their sovereignty may prefer to use different terminology, such as a defensive 
area, buffer zone, or limitation of forces zone. Resolution 2^2 recommends 
the use of means including the establishment of demilitarized zones by 
agreement in order to guarantee the peace between the parties. However, 
since the demilitarized zones established by the 1949 Armistice Agreements 
were a source of friction and conflict between Israel and its neighbors,'^" any 
provisions on demilitarized zones must take into consideration that experience 
and avoid a recurrence of those difficulties. The 1949 Armistice Agreements 
also established "areas in which defensive forces only" were permitted. 

The 1974 Egyptian-Israeli Agreement on Disengagement of Forces, in 
pursuance of the 1973 Geneva Peace Conference, established "a zone of 
disengagement" in which the UN Emergency Force (UNEF] was stationed, and 
from which forces of the signatories were excluded. The areas east and west 
of this zone were to "be limited in armament and forces." The 1974 Agreement 
on Disengagement between Israel and Syria similarly established "an area of 
separation" and "areas of limitation of armament and forces" (monitored by 
the UN Disengagement Observer Force — UNDOF), as did the agreement made 
in the following year between Egypt and Israel using the terminology "buffer 
zones" and "areas of limited forces and armaments." In the northernmost of 
these buffer zones no forces of either party were permitted, only UN forces. 
Three early warning stations were established (Egyptian, Israeli, and one 
manned by U.S. civilians). The 1979 Egypt-Israel Peace Treaty established 
"limited force zones" in the Sinai and the southern Negev, the degree of 
limitation in the Sinai increasing from west to east. The maximum limitation 
was to be found along the international boundary and all along the shore of 
the Gulf of Aqaba. This regime is monitored by the Multinational Force and 
Observers — an international force established in 1981 by Egypt and Israel 
with the support of the U.S. 

Concluding Remarks 

It may be concluded from the above survey that Resolution 242 requires the 
parties to negotiate in good faith in order to reach agreement on the basis of 
a withdrawal of Israeli forces, the establishment by agreement of secure and 
recognized boundaries, the termination of any state of belligerency, and the 
recognition by all parties of each other's independence and sovereignty. The 
forces of Israel's neighbors do not necessarily have the right to advance into 
the areas from which Israeli forces withdraw, since the parties may agree 
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on the demiLitarization of certain regions. Tlie resolution also requires the 
parties to negotiate on guaranteeing freedonn of navigation in international 
waterways in the area, on the search for a just settlement of the refugee 
problem, and on the adoption of measures to guarantee the boundaries to be 
established by agreement. These guidelines appear to be chapter headings for 
peace treaties. 

Resolution 2^2 is an indivisible whole, a "package" or "un ensemble de principes 
dont la mise en ceuvre simultanee est recommandee aux Etats parties au conflit 
pour qu'ils mettent fin a celui-ci par voie d'accords internationaux."''^ However, in 
their negotiations the parties are not limited or restricted by the guidelines 
included in the resolution, which is, after all, forty-one years old, and cannot 
be expected to cover all the questions and alternatives current in 2009. Thus, 
the parties may also deal with matters not mentioned in the resolution, such 
as cooperation in the fight against terrorism and environmental problems. 
Moreover, they may also agree on solutions of a functional nature, in line with 
recent trends in international relations that tend to be more functionally than 
territorially oriented. In the words of Prof. George Shultz, 

Today, the meaning of borders is changing, and so is the notion of 
sovereignty.. ..In these [i.e., the Middle East] territories a vision is 
needed that transcends the boundaries of traditional nation-states and 
addresses the clear requirements for the parties' security, political 
voice, economic opportunity and community life on an equal basis. 

Constructs based on absolute sovereignty and rigid borders cannot 
provide this vision. ...Thinking must increasingly be on a region-wide 
scale. A little creativity about new mixes of sovereignty might help 
move the peace process forward right now. The juxtaposition of 
territory for peace need not be a matter of where to draw lines, but 
how to divide responsibilities.*^ 
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The frequent misinterpretation and distortion of UN Security Council 
Resolution 242 of Novennber 22, 1967, over the past four decades have been 
an interpretational victory for the ArabsJ Yet in Light of the Legal and practical 
importance of the resolution, a correct understanding of its territorial and other 
provisions carries particular importance. Resolution 242 has been constantly 
referred to in official statements on the Middle East in something akin to a 
ritualistic incantation. It was also referred to in the two Camp David Framework 
Accords of 1978,^ in the Israel-Egypt Peace Treaty of 1979, in the Israel-Jordan 
Peace Treaty of 1994 and even in the Israel-PLO Declaration of Principles of 
1993, commonly known as the "Oslo Accord." 

It is important to note at the outset the elements that are not mentioned in 
Resolution 242. The resolution does not speak of a Palestinian people or a 
Palestinian state. ^ Nor does it mention Jerusalem. The resolution does not refer 
to a so-called right of return for the Palestinians. It speaks of a "just settlement 
of the refugee problem," without even characterizing it as a specifically 
Palestinian refugee problem.* It does not refer to direct negotiations; that 
subject was taboo for the Arabs in 1967. Indeed, the resolution was adopted a 
few months after the three well-known Khartoum "no's" were enunciated by 
the Arab heads of state in the aftermath of the Six-Day Wan no recognition 
of Israel, no negotiations with Israel, no peace with Israel.^ As a result of this 
rejectionist Arab attitude, the resolution does not even mention the possibility 
of peace treaties. It speaks merely of the "termination of all claims and states 
of belligerency" and then makes a brief reference to the right of the states in 
the region to live in peace — peace de facto, not de jure} 

The central argument of Israel's adversaries and their supporters has been 
that Resolution 242 calls for "land for peace" — for Israel's total withdrawal 
from the territories captured by it in June 1967, in return for peace. This, in the 
present view and as will be demonstrated below, is a misconstruction of both 
the language and legislative history of the resolution. 

To start with, nowhere in the resolution does the phrase "land for peace" occur. 
Moreover, nowhere does the resolution stipulate, as has been erroneously 
claimed, full Israeli withdrawal from the territories in return for a full 
peace. ^ 

To be sure, it is not the merits of legal arguments that will determine the final 
settlement of the Arab-Israeli conflict (or, for that matter, of any other major 
international conflict), since international law has a rather limited impact on the 
course of diplomatic negotiations. Nevertheless, the distorted interpretation 
of Resolution 242 must not be allowed to persist. 

The resolution has three territorial components: first, the right of every state 
in the region to live in peace within secure and recognized boundaries;^ second. 
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withdrawal of Israel armed forces from territories captured in tine 1967 war;' 
and third — in the preamble, as distinct from the operative paragraphs — the 
inadmissibility of acquisition of territory by war.^° It is certainly impermissible, 
both from a logical and legal standpoint, to isolate one of these three provisions 
and focus on it, while disregarding the other two. Resolution 242 can only be 
correctly interpreted if these three components are read together with a view 
to reconciling them with one another" 

With regard to the first of these components — namely, the right of every 
state in the region to live in peace within secure and recognized boundaries 
— it is clear that Israel's pre-1967 armistice demarcation lines met neither 
of these specifications; they were neither "secure," and "recognized," nor 
were they "boundaries. "^^ The late Abba Eban, former Israeli foreign minister, 
characterized Israel's armistice demarcation lines with its neighbors of 
the 1949-67 period as the country's "Auschwitz borders that must not be 
restored. "^^ Indeed, in the area of Netanya, the armistice line with Jordan 
(Israel's "narrow waistline") left the country with a width of less than ten miles. 
The "Jerusalem corridor" (that linked the city with the rest of Israel until 1967) 
was no more than three miles wide on the outskirts of Israel's capital.''* The 
Egyptian airfields in the Sinai were only five flight minutes awayfrom Tel Aviv.''^ 
Undoubtedly, when the UN Security Council unanimously adopted Resolution 
242, security considerations were uppermost in the minds of its drafters.'' 

Nor were Israel's pre-1967 armistice lines "boundaries," within the accepted 
meaning of this term in international law but, as already indicated, merely 
armistice demarcation lines, as stipulated in Israel's armistice agreements 
made with its neighbors in 1949. The significance of this distinction is also 
shown by a statement made by Jordanian Ambassador El-Farra in the UN 
Security Council only a few days before the outbreak of the Six-Day War: 

There is an Armistice Agreement. The agreement did not fix 
boundaries; [...] Thus I know of no boundary; / know of a situation 
frozen by an Armistice Agreement. '^'^ [emphasis added] 

Although Israel originally desired to convert these lines into recognized 
international boundaries, the Arabs opposed the idea. They were willing to sign 
the 1949 Armistice Agreements on the assumption that they had solely military 
significance; to underline the fact that these were not peace treaties, the heads 
of the Arab delegations to the signing ceremonies of those agreements were 
all uniformed military officials. The Arabs were adamant about the inclusion 
of certain provisions in each of these armistice agreements (among them, 
for example, the Israel-Jordan Armistice Agreement) to the effect that "no 
provision of this Agreement shall in any way prejudice the rights, claims and 
positions of either Party hereto in the ultimate peaceful settlement of the 
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Palestine question, the provisions of this Agreement being dictated exclusively 
by military considerations.'"^^ When the armistice regime coLLapsed with the 
outbreak of the Six-Day War, the armistice Lines were replaced by cease-fire 
LinesJ' Yet it is to this former (and Long-defunct) armistice regime that Israel's 
opponents, citing Resolution 2A2, have invited it to return, although under that 
regime the country had neither secure nor recognized boundaries. 

In the Israeli-Egyptian sector those cease-fire lines have now been converted 
by Israel's peace treaty with Egypt into an international boundary.^" The same 
is true of Israel's boundary with Jordan: under Article 3(a) of the Israel-Jordan 
Peace Treaty of 1994, "[tjhe international boundary between Israel and Jordan 
is delimited with reference to the boundary definition under the [Palestine] 
Mandate." Article 3(b) then adds that this boundary "is the permanent, secure 
and recognized international boundary between Israel and Jordan, without 
prejudice to the status of any territories that came under Israeli military 
government control in 1967." However, Israel's borders with Syria, on the Golan, 
as well as with Lebanon, are still merely cease-fire lines. 

Regarding the second component, it has been argued by Israel's opponents, as 
already indicated, that Resolution 242 requires the total withdrawal of Israel 
from all the territories captured in June 1967. In actual fact, article 1(i) of the 
resolution calls for the "withdrawal of Israeli armed forces from territories 
occupied in the recent conflict." The article was carefully drafted in Englisln by 
its British sponsors, in consultation with the U.S. delegation. It deliberately 
omitted the definite article (the term used is "withdrawal from territories" 
rather than "withdrawal from tine territories").^^ Due to the multilingual nature 
of UN documents, the absence of the definite article in the original English 
text has raised some questions. These are due primarily to the French version 
["retrait...des territories"] of the resolution. Yet all the negotiations that led to the 
adoption of Resolution 242 were based on the English draft and were conducted 
in English. It is a well-established rule of international law that multilingual 
texts of equal authority in the various languages should be interpreted on the 
basis of what is said in the "basic language." In any event, while French was 
admittedly a working language of the Security Council in 1967, having regard to 
the legislative history of the resolution and to the fact that the French version 
is ambiguous on this point, the original English version must be considered as 
the "basic language" of the resolution. 

Indeed, it was due to this omission of the definite article from the English 
draft that the Arabs, the Soviets, and their supporters initially opposed 
Resolution 242.^* In the days before the adoption of the resolution, the Arabs 
and Soviets constantly remonstrated with the British Ambassador to the UN, 
Lord Caradon, demanding that the resolution call upon Israel to withdraw from 
all tine territories, or, alternatively, that "all sides are required to return to their 
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initial June 4, 1967 Lines. "^^ They were rebuffed. The Soviet Union, India, and 
other Security Council nnennbers tried to interpret the resolution as calling 
for Israel's total withdrawal, but both Lord Caradon and U.S. Ambassador 
Arthur Goldberg responded that this was not the purpose of Resolution 242.^' 
In fact, as late as November 21, 1967, less than twenty-four hours before the 
resolution was adopted, Soviet Premier Alexei Kosygin sent a letter to U.S. 
President Lyndon Johnson demanding that the resolution explicitly state that 
Israel be called upon to withdraw to its pre-war positions. Johnson replied that 
the text was balanced and no changes could be introduced at that stage." 

Two years later, in 1969, an exchange took place in the British House of 
Commons which reinforced the plain meaning of the text. British Foreign 
Secretary Michael Stewart was asked if the resolution called upon Israel to 
withdraw from all the territories. He replied to the questioner: "No Sir, this 
is not the phrase used in the resolution. The resolution speaks of secure and 
recognized boundaries. Those words must be read concurrently with the 
statement on withdrawal. "^^ 

Indeed, the two provisions discussed above must be read concurrently. The 
recommendation for withdrawal does not stand alone but rather in conjunction 
with the "secure and recognized boundaries" clause. The provision calling for 
the establishment of secure boundaries in the resolution would have been 
meaningless had there been an obligation to withdraw Israel's armed forces 
from all the territories captured by it in 1967. 

The last territorial component emphasized by some of Israel's adversaries 
is the provision on "the inadmissibility of the acquisition of territory by war." 
This phrase is found in the preamble, which, from a legal standpoint, is even 
less binding than the operative paragraphs of the resolution, given that 
Resolution 242 itself, in the view of the vast majority of commentators, is 
in the nature of a recommendatory resolution adopted under Chapter VI of 
the UN Charter.^' However, more significant than this formal aspect is the 
substantive meaning of the phrase. In the first place, the fact that "acquisition 
of territory by war" is inadmissible does not mean that the presence of Israeli 
forces in Judea and Samaria is by itself presently illegal. The former president 
of the International Court of Justice (ICJ), Dame Rosalyn Higg ins, made a point 
relevant to this question in an article published in 1970. She mentioned that 
there was confusion, particularly disturbing to lawyers, between the notion of 
territorial acquisition and that of military occupation. According to Higgins, "even 
those nations which most pride themselves on respect for, and knowledge 
of, international law can be party to this [misunderstanding]."^" Higgins then 
pointed to "the general failure in debate, and in the text of Security Council 
resolutions, to distinguish between claiming title to territory and legitimate 
military occupation of it. ..there is nothing either in the UN Charter or general 
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international Law wl^ich Leads one to suppose that nniLitary occupation, pending 
a peace treaty, is iLLegaL....TIie Law of nniLitary occupation, with its compLicated 
web of rights and duties, remains entireLy reLevant, and untiL such time as the 
Arab nations agree to negotiate a peace treaty, IsraeL is in LegaL terms entitLed 
to remain in the territories that she now hoLds."^^ 

Moreover, regarding the areas that formerLy beLonged to the PaLestine Mandate 
(for exam pLe, Judea and Samaria), IsraeL's rights there exceed those of a mere 
mlLitary occupant. It wiLL be recaLLed that the Arab armies in 1948 entered 
PaLestine — upon the termination of the British Mandate on 15 May of that 
year — with the decLared purpose of crushing by miLitary force the new State 
of IsraeL, which had been procLaimed on the day before, in pursuance of UN 
GeneraL AssembLy ResoLution 181(11) of November 29, 1947. Their miLitary 
intervention with a view to frustrating that resoLution — and indeed, their very 
presence on PaLestinian soiL — constituted a use of force in vioLation of ArticLe 
2(4) of the UN Charter.^^ According to SchwebeL (a former judge and president 
of the ICJ), in an articLe pubLished in 1970: 

[Tjhe facts of the 1948 hostiLities between the Arab invaders of PaLestine 
and the nascent State of IsraeL. ..demonstrate that Egypt's seizure of 
the Gaza Strip, and Jordan's seizure and subsequent annexation of 
the West Bank and the OLd City of JerusaLem, were unLawfuL....The 
Arabs of PaLestine and of neighboring Arab states rejected. ..the [UN 
GeneraL AssembLy partition] resoLution. But that rejection was no 
warrant for the invasion by those Arab states of PaLestine... .It foLLows 
that the Egyptian occupation of Gaza, and the Jordanian annexation 
of the West Bank and [the OLd City of] JerusaLem, couLd not vest in 
Egypt and Jordan LawfuL controL, whether as Occupying Power or 
sovereign. 

Since the use of force by the Arab states was iLLegaL, it couLd not give rise to any 
vaLid LegaL cLaims. Ex injuria non oritur jus. On the interpretation most favorabLe 
to them — and even this is chaLLenged by SchwebeL — their rights couLd not 
exceed those of a beLLigerent occupant. 

By contrast, the LegaL standing of IsraeL in these territories is therefore that 
of a state which, as a resuLt of measures of seLf-defense taken against forces 
that had unLawfuLLy entered PaLestinian territory with a view to crushing it, is 
LawfuLLy in controL of territories in respect of which no other state can show 
better titLe. To quote again SchwebeL: 

[Hjaving regard to the consideration that, as between IsraeL, acting 
defensiveLy in 1948 and 1967, on the one hand, and its Arab neighbors. 
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acting aggressively in 1948 and 1967, on the other, Israel has better 
title on the territory of what was Palestine, including the whole of 
Jerusalem, than do Jordan and Egypt. [ennphasis added] 

Schwebel's justification of any modification of the former armistice demarcation 
lines in favor of Israel, wittiin former Mandate Palestinian territory, on the 
grounds that Israel can show better title than Jordan and Egypt respectively, 
rests on solid legal foundations. Title to territory is normally based not on a 
claim of absolute validity (few such claims could be substantiated), but rather 
on one of relative validity.^^ 

It was by virtue of this conception that the law and jurisdiction of Israel were 
extended beyond the areas originally allocated to the Jewish state under 
the UN General Assembly partition resolution of 1947 to all those parts of 
the former Palestine Mandate held by Israel in the course of the 1948-9 
hostilities.^' It was in this manner that Israeli law and jurisdiction were 
extended to Western Galilee (including Nazareth), Jaffa, Ashdod, Ashkelon, 
Beer Sheva, the "Jerusalem corridor," and the western part of Jerusalem 
itself. This conception was articulated in the Knesset in June 1967 by the then 
Minister of Justice, Ya'acov Shimshon Shapira, when, in submitting the bill that 
was to become the law of June 27, 1967 (commonly known as the "Jerusalem 
Law"), he stated: 

The legal conception of the State of Israel — an organic conception 
adjusted to the practical political realities — has always been based 
on the principle that the law, jurisdiction and administration of the 
state apply to all those parts of Eretz Israel [the Hebrew name of 
Mandate Palestine] which are de facto under the state's control... 
in addition to Israel Defense Forces' control of these territories, 
an open act of sovereignty on the part of Israel to make Israel law 
applicable to them is also required... .It is for this reason that the 
government has seen fit to introduce the bill which I now submit to 
the Knesset.^' [emphasis added] 

Overthe past four decades many distortions have accumulated with regard to 
the interpretation of the territorial provisions of Resolution 242. Only a clear 
understanding of the resolution as a unified and integrated text may enable 
us to understand its true meaning and intentions. The resolution creates 
a blueprint for peace in the Middle East — a peace to be based on a partial 
Israeli withdrawal from territories captured in 1967 to secure and recognized 
boundaries and on Arab acceptance and recognition of the right of the Jewish 
people to re-establish in Israel its historic homeland. 
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The Plight of the Refugees and 
Resolution 242 



The plight of the Palestinian refugees is a grave hunnan problenn. During the 
1947-48 period many Arabs "left, ran away, or were expelled.'"' At the sanne 
time, Jews escaped from Arab countries. While the Jews were integrated 
into the countries in which they arrived, the Arab refugees were deliberately 
denied integration into most Arab countries (except Jordan) in orderto prevent 
any possible accommodation with Israel. The refugees have been receiving 
support and assistance from the UN Relief and Works Agency for Palestine 
Refugees in the Near East (UNRWA), established by the UN General Assembly 
in 1949.2 

According to various estimates, the number of refugees in 1948 was between 
538,000 (Israeli sources), 720,000 (UN estimates), and 850,000 (Palestinian 
sources). By 2001 the number of refugees registered with, and supported 
by, UNRWA had grown to about 3.8 million, since UNRWA also registered 
the children, grandchildren, and great-grandchildren born to the refugees. 
Another reason for this increase is that UNRWA does not systematically delete 
all deceased persons from its registry. 

According to UNRWA, in 2000 there were about 550,000 refugees in the West 
Bank, 800,000 in the Gaza Strip, 1,500,000 in Jordan, 350,000 in Lebanon, and 
350,000 in Syria. Not all of these were living or had lived in refugee camps. 
The situation of the refugees has been particularly severe in the Gaza Strip 
and in Lebanon.^ 

In this brief paper, three legal questions are examined, with a particular 
emphasis on the ramifications of Resolution 242: 

1. Who should be considered a refugee? 

2. Do the Palestinian refugees have a right to return to Israel? 

3. Do they have a right to compensation? 

1. Who Should Be Considered a Refugee? 

The question which arises is whether all those registered with UNRWA are 
to be considered refugees. The 1951-1967 Convention Relating to the Status 
of Refugees has adopted the following definition: 

[A]ny person who 

owing to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or 
political opinion, is outside the country of his nationality and is unable 
or, owing to such fear, is unwilling to avail himself of the protection 
of that country; or who, not having a nationality and being outside 
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the country of his former habitual residence, is unable or, owing to 
such fear, is unwilling to return to it/ 



The original 
Convention 
Relating to 
tlie Status of 
Refugees did 
not include 
descendants, 
spouses, ortliose 
wlio acquired a 
new nationality 
in its definition of 
refugees. Under 
tliis definition, 
tlie number of 
Palestinians 
qualifying for 
refugee status 
would be well 
below half a 
million. 



There is no mention in this definition of descendants or spouses. Moreover, 
the convention ceases to apply to a person who, inter alia, "has acquired a new 
nationality, and enjoys the protection of the country of his new nationality."^ 

Under this definition, the number of Palestinians qualifying for refugee status 
would be well below half a million. However, the Arab states managed to exclude 
the Palestinians from this definition by introducing the following provision into 
the 1951-1967 Refugees Convention: 

This Convention shall not apply to persons who are at present 
receiving from organs or agencies of the United Nations other than 
the United Nations High Commissioner for Refugees protection and 
assistance.' 

In no official document have the Palestinian refugees been defined, and UNRWA 
has adopted varying definitions, such as: 

A Palestinian refugee is a person whose normal residence was 
Palestine for a minimum of two years preceding the conflict in 
1948 and who, as a result of this conflict, lost both his home and his 
means of livelihood and took refuge in one of the countries where 
UNRWA provides relief. Refugees within this definition and the direct 
descendants of such refugees are eligible for Agency assistance 
if they are: registered with UNRWA; living in the area of UNRWA 
operations; and in need.' 

This is a very broad definition under which the number of refugees increases 
markedly. It may be appropriate for UNRWA purposes in order to decide who 
qualifies for assistance, but it is hardly suitable for other purposes. It follows 
that the parties should agree on a more suitable definition. 



2. Do the Palestinian Refugees Have a Right to Return to Israel? 

Another legal controversy concerns the question of whether the refugees, 
however they are to be defined, have a right to return to Israel. This subject 
will be discussed from three viewpoints: general international law, the most 
relevant UN resolutions, in particular Resolution 242, and various agreements 
between Israel and its neighbors. 

Several international human rights treaties deal with freedom of movement, 
including the right of return.^ The most universal provision is to be found in 
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the 1966 International Covenant on CiviL and Political Rights which states that 
"[n]o one shaLL be arbitrarily deprived of the right to enter his own country."' 
Of course, this provision in turn raises the question of who has the right of 
return, or rather, what kind of relationship must exist between the state and 
the person who wishes to return to it. A comparison of the various texts and 
an analysis of the discussions which took place before their adoption lead to 
the conclusion that the right of return is probably reserved only for nationals 
of the relevant state, and perhaps also for "permanent legal residents."''" Even 
the right of nationals is not absolute, but may be limited on condition that the 
reasons for the denial or limitation are not arbitrary. 

Moreover, according to Stig Jagerskiold, 

the right to return or enter one's country in the 1966 International 
Covenant. ..is intended to apply to individuals asserting an individual 
right. There was no intention here to address the claims of masses of 
people who have been displaced as a by-product of war or by political 
transfers of territory or population, such as the relocation of ethnic 
Germans from Eastern Europe during and after the Second World 
War, the flight of the Palestinians from what became Israel, or the 
movement of Jews from the Arab countries." 

In the context of general international law one must also observe that 
humanitarian law conventions (such as the 1949 Geneva Conventions for the 
Protection of Victims of War) have not dealt with a right of return. 

The first major UN resolution that refers to the Palestinian refugees was 
General Assembly Resolution 194(111) of December 11, 1948.''^ This resolution 
established a Conciliation Commission for Palestine and instructed it to "take 
steps to assist the governments and authorities concerned to achieve a final 
settlement of all outstanding questions." Paragraph 11 deals specifically with 
refugees: 

The General Assembly.. .resolves that the refugees wishing to return to 
their homes and live at peace with their neighbors should be permitted 
to do so at the earliest practicable date, and that compensation should 
be paid for the property of those choosing not to return and for loss 
of or damage to property which, under principles of international law 
or in equity, should be made good by the governments or authorities 
responsible. 

Though all the Arab states originally rejected this resolution because it assumed 
recognition of Israel, later they relied on it heavily and have considered it to 
be recognition of a wholesale right to repatriation. 
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UN General 
Assembly 
Resolution 
19^ of 19^8 
recommends that 
refugees should 
be permitted to 
return subject to 
the condition that 
they wish to live 
in peace with their 
neighbors. 



However, this interpretation does not seenn warranted. The paragraph does not 
recognize a "right," but reconnnnends that the refugees "should" (not "shaLL") be 
"permitted" to return. Moreover, that permission is subject to two conditions 

— that the refugee wishes to return and that he wishes to Live at peace with 
his neighbors. The violence and mistrust between Israelis and the Palestinians 
forecloses any hope for a peaceful coexistence between Israelis and masses 
of returning refugees. Moreover, the Palestinians have linked the request for 
return to a claim for self-determination. If returning refugees were to have 
a right to external self-determination, this would mean the end of the very 
existence of the State of Israel. Under the 1948 resolution, the return should 
take place only "at the earliest practicable date." The use of the term "should" in 
regard to the permission to return underlines that this is only a recommendation 

— it is "hortatory."^^ One should also remember that under the UN Charter the 
General Assembly is not authorized to adopt binding resolutions, except in 
regard to budgetary matters and its own internal rules and regulations. 

Finally, the reference to principles of international law or equity refers only 
to compensation for property and does not seem to refer to permission to 
return. 

Likewise, it must be borne in mind that the provision concerning the refugees is 
but one element of a resolution that foresaw "a final settlement of all questions 
outstanding between" the parties. The Arab states, on the other hand, have 
always insisted on the implementation of paragraph 11 (in accordance with the 
interpretation favorable to them) independently of all other matters. 

In this context one should remember that the General Assembly has also 
recommended the "reintegration of the refugees into the economic life of the 
Near East, either by repatriation or resettlement.'"^'' [emphasis added] 

About 200,000 Palestinian displaced persons (i.e., persons who had to 
leave their homes and move to another place in the same state) resulted 
from the Six-Day War in 1967. These were dealt with by Security Council 
Resolution 237 of June 14, 1967,^^which called upon the government of Israel 
"to facilitate the return of those inhabitants [of the areas where military 
operations had taken place] who had fled the areas since the outbreak 
of hostilities." The resolution does not speak of a "right" of return and, 
like most Security Council Resolutions, is written as a recommendation. 
Nevertheless, Israel has agreed to their return in various agreements, to 
be discussed below. Some 30 percent of the displaced persons of 1967 had 
already been counted as refugees of 1948.^* 

Highly significant in this respect is Security Council Resolution 242. In its 
second paragraph, the Security Council "affirms further the necessity.. .(b) for 
achieving a just settlement of the refugee problem." The Security Council did 
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agreements 
between Israel 
and Egypt, the 
Palestinians, and 
Jordan has granted 
the refugees a right 
to return to Israel. 



not propose a specific solution, nor did it Linnit the provision to Arab refugees. 
There is no basis for the Arab cLainn that Resolution 242 incorporates the 
solution recommended by General Assembly Resolution 194 of 1948, which was 
discussed above. The Security Council simply recommended achieving a "just 
settlement," without stating what exactly this would consist of, and without 
referring to any other UN resolution. It was deemed a matter to be settled by 
negotiation between the parties. Furthermore, since the resolution speaks 
in general terms of "the refugee problem," it is not limited to the Palestinian 
problem. The just settlement to be negotiated must also take into account 
the right of the Jews who fled Arab states to compensation. Security Council 
Resolution 242 has superseded General Assembly Resolution 194(111). 

Turning now to agreements between Israel and her neighbors, the refugee 
problem has been tackled by Israel and Egypt in the Framework for Peace in 
the Middle East agreed upon at Camp David in 1978.^'There itwasagreed that 
a "continuing committee," including representatives of Egypt, Israel, Jordan, 
and the Palestinians, should "decide, by agreement, on the modalities of 
admission of persons displaced from the West Bank and Gaza in 1967" (Article 
A, 3). Similarly, it was agreed that "Egypt and Israel will work with each other 
and with other interested parties to establish agreed procedures fora prompt, 
just and permanent implementation of the resolution of the refugee problem" 
(Article A, 4). 

In the 1993 Declaration of Principles on Interim Self-Government Arrangements 
between Israel and the Palestinians it was again agreed that the modalities 
of admission of persons displaced in 1967 should be decided by agreement 
in a "continuing committee" (Article XII). ''^ The issue of refugees should be 
negotiated in the framework of the permanent status negotiations (Article V, 
3). The 1995 Israeli-Palestinian Interim Agreement on the West Bank and the 
Gaza Strip adopted similar provisions (Articles XXXVII, 2 and XXXI, 5).^' 

Somewhat more detailed is the relevant provision (Article 8) in the treaty of 
peace between Israel and Jordan of 1994. While displaced persons are the 
object of a text similar to those above, the peace treaty mentions the need to 
solve the refugee problem both in the framework of the Multilateral Working 
Group on Refugees, established after the 1991 Madrid Peace Conference, 
and in conjunction with the permanent status negotiations. The treaty also 
mentions "United Nations programs and other agreed international economic 
programs concerning refugees and displaced persons, including assistance 
to their settlement. "^^ 

It is clear from this survey of the agreements concluded over the past 
four decades that none of the agreements between Israel and Egypt, the 
Palestinians, and Jordan respectively has granted the refugees a right to 
return to Israel. 
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Thus neither under the general international conventions, the nnajor UN 
resolutions, including Resolution 242, nor the relevant agreements between the 
parties, do Palestinian refugees have a right to return to Israel. As was noted 
above, in 2000 there were about 3.8 million Palestinian refugees registered 
with UNRWA. Allowing all of them to return to Israel would be tantamount to 
self-destruction of the State of Israel; and no state can be expected to destroy 
itself. On the other hand, at least some of the refugees would object to, and try 
to delegitimize, any agreement that did not grant a wholesale right of return. 
Moreover, some of them threaten those who would like to settle for a different 
solution, thus creating a vicious circle. 

The solution may include a right to return to the new Palestinian state after 
its establishment, settlement and integration in various other states (Arab 
and non-Arab), and possible return to Israel of a small number if compelling 
humanitarian reasons are involved, such as family unification.^^ 



3. Do They Have a Right to Compensation? 

The third legal problem regarding the refugees is the question of the right to 
compensation for lost property and a subsidy for rehabilitation (i.e., integration, 
resettlement, or return). ^'^ General international law recognizes the obligation 
to pay compensation in the case of confiscation of property belonging to 
foreigners. There is, however, disagreement about the amount that should 
be paid. Two experts have suggested a standard of "adequate compensation," 
taking into account the value of the property and the needs of the specific 
refugee. If a definitive solution to the problem is sought, one should consider 
paying — either by law or ex gratia — not only compensation for lost property, 
as mentioned in General Assembly Resolution 194 (III), but also a reasonable 
subsidy for rehabilitation and perhaps compensation to the host country in 
which the refugee has lived and may perhaps settle. Since Israel did not initiate 
the 1947-48 war, but was attacked by its neighbors, it was not responsible for 
the creation of the refugee problem; hence it is under no obligation to recruit 
the necessary sums. Preferably an international fund should be established 
for this purpose, to which other countries, as well as Israel, would contribute. 
The difficulty is the enormous sums involved.^' 

It would perhaps be advisable to resort to a lump sum arrangement which 
would settle all financial claims between the parties and preclude any further 
claims. An international commission could be in charge of registering all claims 
and distributing appropriate sums. Likewise, it would be essential to bind 
not only Israel and the Palestinian Authority, but also all the refugees, to the 
arrangement. One could envision a provision under which the Palestinian 
Authority would replace Israel with regard to any claim which might be 
submitted beyond the implementation of the agreement. 
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In conclusion, it is desirable that the parties involved in the refugee problenn 
agree on a reasonable definition of the Palestinian refugees, and not 
automatically adopt that used by UNRWA. The refugees do not have a right to 
return to Israel, neither under general nor special international law. Rather, 
the adequate solution seems to be either return to the Palestinian state once 
it is established, resettlement and absorption in other countries (preferably 
according to the wishes of each refugee), and the return of a small number 
to Israel on humanitarian grounds. A prompt and adequate solution will 
also involve the payment of compensation for lost property and a subsidy 
for rehabilitation. These proposals are in conformity with Resolution 242, 
which affirmed the necessity for achieving a just settlement of the refugee 
problem. 
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Whien thie Six-Day War broke out, thie U.S. was deeply trapped in Vietnam. It 
was thrilling to watch Israel's triumph in those extraordinary days. I was then 
working on Vietnam in the Johnson White House; Americans looked on with 
awe and admiration, celebrating the creation of what seemed to be a new era 
of hope and opportunity. The significance of Resolution 242 was less clear, 
when it was unanimously approved by the UN Security Council five months 
later: yet it was soon to became the most important and celebrated Security 
Council resolution in the history of the UN. It remains so to this day, despite the 
fact that more than 1,500 other Security Council resolutions have been passed 
since. Following is a discussion of the content of Resolution 242 as it can be 
applied to peacemaking in four specific aspects: the need for a negotiated 
solution, the roles of the parties involved and their responsibilities, the need 
for diplomatic flexibility, and the U.S. -Israel relationship. 

There is good reason that UN Security Council Resolution 242 is the best 
known resolution providing the basis for resolving the Arab-Israeli conflict. 
It has appeared in the preamble of almost every Arab-Israeli peace initiative: 
the 1979 Egyptian-Israeli Treaty of Peace, the 1991 Madrid Invitation, the 
Oslo Agreements, and the 1994 Jordanian-Israeli Treaty of Peace. What gave 
Resolution 242 its strength was the fact that it became the only agreed basis 
for reaching a political settlement. 

Of course, it is well known that UN Security Council resolutions by themselves 
do not automatically lead to the resolution of long, difficult conflicts. What a UN 
Security Council resolution can accomplish is to set reasonable expectations 
for the parties engaged in disputes, such as the Arab-Israel conflict, and 
illustrate how the key players in the international community view the 
necessary steps to be taken in order to build a stable peace. In some other 
conflict zones repeated principles of peacemaking have been successful in 
helping to resolve diplomatic disputes, and these can be applied universally. 
The value of Resolution 242 emanates from the fact that these principles are 
implicit in a careful reading of its content. 

Resolution 242 is so important because it was the first building block in what 
is called the "peace process." Of course, this very phrase has today become 
something of an oxymoron: there is no real peace process at this time. There 
are occasional contacts, high level trips by the U.S. and the Europeans, and 
meetings of the Quartet around the world, providing photo opportunities 
and handshakes that are virtually meaningless. In some ways this thing 
masquerading as a peace process may be worse than none at all because 
it can reduce the potential of real negotiations when they ultimately take 
place, and because its emptiness may give the idea of serious negotiations 
themselves a bad name. 
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One over-riding reason tliat tine current process cannot be called a "peace 
process" is tine simple fact that there is no one to negotiate with, since the 
Palestinian Authority is at war with itself. Israel's most dangerous enemies, 
Hamas and Hizbullah, seek the destruction of the Jewish state. They are not 
party to any of the agreements, or any of the resolutions from Resolution 2^2 to 
the 1978 Camp David Accords and today's events. Furthermore they are backed 
by the single most dangerous nation in the entire region, perhaps even in the 
world: Iran, led by the most famous anti-Semite since Adolf Hitler. Hamas and 
Hizbullah will not negotiate and their backers in other countries, Iran and Syria, 
will not force them to the table. 

Under these circumstances it is tempting to conclude that Resolution 242 has 
become irrelevant. Yet Resolution 242 constitutes the starting point of common 
agreement, written in language which is short, simple, and easy to understand; 
every word of it is significant. Likewise, an analysis of the original meaning of 
the resolution, as opposed to its inadvertent or intentional misconstructions by 
certain people, is essential. This is especially necessary in light of the fact that 
numerous publications and media outlets have reiterated the misconception 
that the resolution calls for full withdrawal from all territories. 

The Need for a Negotiated Solution 

Clearly resolutions, peace agreements, and ceasefire agreements are 
meaningless without an enforcement mechanism. In cases of pure aggression, 
the UN Security Council has repeatedly adopted its most forceful resolutions 
under Chapter VII of the UN Charter, which call on a party to unilaterally 
desist in its activity. In 1990, Saddam Hussein invaded Kuwait in a bald case of 
international aggression. UN resolutions adopted subsequently under Chapter 
VII required him to pull back his forces to the pre-war lines. In 2008 the UN 
called on Iran to halt its uranium enrichment activities. Iranian compliance 
with the UN Security Council's demand requires that it halt its illegal activity: 
Iran enforces the resolution by itself, there is no negotiation. Chapter VII was 
also invoked to justify the coalition efforts in Afghanistan after the attacks of 
September 11, 2001. It was famously not invoked in the case of the attack on Iraq, 
one of the difficulties facing the U.S. after President Bush proceeded without it. 
It is common practice and a widely held belief in the U.S. that Security Council 
approval is not necessary in order to take military action if it is in accordance 
with the U.S.' own legal processes and in the national interest. The UN did not 
approve the 77-day bombing of Kosovo in 1999 which successfully liberated 
Kosovo from the Serbs (UNSCR 1244 in effect legitimated the war after it was 
over). Thus, although Chapter VII is an enormously valuable legitimizing tool 
for the use of force, it is not essential, at least for America. 
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Forty years ago, the Soviet Union tried to brand Israel as the aggressor in 
the Six-Day War, but neither the Security Council nor the General Assennbly 
accepted this allegation and so Chapter VII was not invoked in the case of 
Resolution 2^2. This is probably the most important element of the resolution: it 
suggests a negotiated outcome to the Arab-Israel conflict. The former Secretary 
General of the UN, Kofi Annan, made an extremely important comment about 
Resolution 242, very much in Israel's favor, when he said that it is not self- 
enforcing. The only part of Resolution 242 enacted by the UN Secretariat is 
the designation by the Secretary General of a Special Representative to the 
Middle East. Even here the purpose of this representative is not to enforce but 
to promote agreement and assist to achieve a peaceful, accepted settlement 
in accordance with the resolution. 

Israel may have to withdraw from territories it captured in the Six- Day War, but 
only after it reaches an agreement with its neighbors about borders, security 
arrangements, and a termination of the state of belligerency between them. 
There is a mistaken notion that for Israel to comply with Resolution 242, it 
must withdraw from these territories unilaterally. Section l.i is the famous 
phrase which calls for withdrawal of Israeli armed forces from territories 
occupied in the recent conflict. Yet section 2.ii, which does not receive enough 
attention, is also of great value for negotiations. It calls for: 

Termination of all claims or states of belligerency and respect for and 
acknowledgement of the sovereignty, territorial integrity and political 
independence of every State in the area and their right to live in peace 
within secure and recognized boundaries free from threats or acts of 
force. 

The meaning is very simple — it affirms that the fulfillment of charter principles 
requires the establishment of a just and lasting peace in the Middle East which 
should include the application of both of these principles. 

Moving forward almost forty years, the Saudi peace proposal adopted at the 
Beirut Summit on March 28, 2002, often referred to as a conciliatory proposal 
by the Saudis, mentions Resolution 242, mistakenly claiming that it calls for 
withdrawal from all occupied territories — it uses the phrase "full withdrawal 
from all Arab territories." More importantly, it sets up a sequence that is in 
direct contradiction to Resolution 242, demanding Israeli compliance with 
all demands before offering Israel anything, including normal relations. The 
press has often reported that Saudi Arabia offered recognition to Israel for 
the first time in its proposal. However, the word recognition is not used, but 
rather the term "normal relations" — there may be a difference in meaning. 
More significant, what this proposal really does is to lay out as a precondition 
for the negotiation the very thing being negotiated: this is a fundamental 
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flaw. Although many, including the Bush adnninistration, regard the Saudi 
proposal of 2002 as a very innportant breakthrough, this is cLearLy a nnistake. 
Its fundamental flaw, along with the fact that the Saudis are not willing to 
participate in the negotiations themselves, clearly diminishes utility and hopes 
of success. 

What Resolution 242 calls for is a negotiated solution which includes mutual 
recognition between the parties. One of the areas where diplomats rarely 
tread is exploring how to create the necessary environment in which bilateral 
peacemaking will work. In the Balkans, there was a common myth that the 
peoples of the area were victims of "ancient hatreds," which made diplomacy 
appear hopeless. Yet hatred is frequently the product of deliberate incitement. 
This was true in Bosnia, as in Nazi Germany. To make a negotiated settlement 
possible, incitement to hatred must be tackled at an early stage of negotiations. 
It cannot be ignored or swept under the rug. 



The Key Role of the Parties Themselves 

One of the repeated negotiating strategies used by warring parties in a conflict 
is to get the U.S. or the EU to impose the terms of a peace settlement on their 
adversaries. Such a process is taking place currently regarding Kosovo, where 
the UN Special Envoy, former Finnish President Martti Ahtisaari, has presented 
a very intelligent plan for which he is requesting UN approval. The Russians, on 
the other hand, are threatening to veto the plan which would lead, inevitably, to 
a unilateral declaration of independence by Kosovo without UN approval. 

The Western powers have vital interests in the Middle East which affect their 
positions on a resolution to the Arab-Israeli conflict. As has been said before, 
the U.S. and its European allies cannot want peace more than the parties in 
the region. If negotiators for one side believe that the U.S. will deliver the other 
side, then the chances of any dynamic of mutual compromise emerging is very 
unlikely. Indeed, the hardest concessions in negotiations have traditionally 
been made by the parties themselves. Recognizing this truth. President Lyndon 
Johnson stated on September 10, 1968, that "we are not the ones to say where 
other nations should draw lines between them that will assure each the 
greatest security." Former Secretary of State Warren Christopher essentially 
also adopted this position when he wrote to Israel a letter of assurances on 
January 17, 1997, stating that: 

The key element in our approach to peace, including the negotiation and 
implementation of agreements between Israel and its Arab partners, 
has always been recognition of Israel's security requirements. 
Moreover, a hallmark of U.S. policy remains our commitment to 
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work cooperatively to seek to meet the security needs that Israel 
identifies. 



Changing Circumstances: The Need for Diplomatic Flexibility 

Anyone Looking back at the history of U.S. declaratory statements about 
the territorial question in Resolution 2^2 will find the expression of varied 
positions. In 1969, Secretary of State William Rogers spoke about "insubstantial 
alterations" in the 1967 lines. This position was later overtaken by Secretary 
of State George Shultz's statement in 1988 that "Israel will never negotiate 
from, or return to, the lines of partition or to the 1967 borders." Secretary of 
State Warren Christopher wrote about Israel's right to "defensible borders." 
This position was repeated in a letter from President George W. Bush to Prime 
Minister Ariel Sharon in April 200^, presented to the House of Representatives 
on June 23, 2004. The next day the Senate passed a long resolution specifically 
referring to this letter, which included a statement strongly endorsing the 
principles articulated in the letter, and the strengthening of the security and 
well being of the State of Israel. It also expressed support of continued efforts, 
along with others in the international community, to build the capacity of 
Palestinian institutions to fight terrorism, dismantle terrorist organizations, 
and prevent the areas from which Israel has withdrawn posing a threat to the 
security of Israel. Although this is not law in the sense of a treaty, it was a 
unanimously supported act of resolution on the part of both Houses. 

In recent years, one of the factors affecting the specifics of U.S. statements 
on borders has been the position of the Israeli government at the time. Given 
that the U.S. wants to work with the Israeli government in power, it may seem 
that U.S. policy changes on these essential questions. Moreover, the differing 
threats that Israel faces undoubtedly affect the assessments, from both 
Jerusalem and Washington, about what risks Israel can afford to take. For 
example in the 1990s, following the collapse of the Soviet Union and the 
resulting weakening of former Soviet client states, it seemed that the Middle 
East was becoming a more secure region. Today, there are new risk factors in 
the Middle East on the horizon; the 2003 war in Iraq eliminated the regime of 
Saddam Hussein, but created a new center of al-Qaeda Jihadism in Western 
Iraq that seeks to spread to Israel's neighbors. In the meantime, Iranian 
adventurism has increased across the Middle East — and now Israel faces 
thousands of Hizbullah rockets from Lebanon. 

This in turn points to the need for diplomatic flexibility in dealing with the 
issues outlined in Resolution 242. It is for that reason that the U.S. will 
probably be reluctant to take a detailed position about these territorial 
matters in the future, preferring instead to support whatever is agreed by 
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the parties. Resolution 242 provides a toolbox of dipLomatic instruments for 
reaching a permanent dipLomatic settlement between Israel and its neighbors; 
it mandates the creation of "secure and recognized boundaries," suggests 
the use of "demilitarized zones" and the establishment of a "just and lasting 
peace." Essentially, Resolution 242 provides the flexibility for the negotiators 
to decide what proportion of each of these elements should be used to craft a 
stable political outcome. 
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The U.S.-lsrael Relationship 

Astrong U.S.-lsrael relationship is a pre-requisite forsuccessful peacemaking. 
As Israel takes risks in establishing new boundaries, the U.S. is frequently called 
upon to offset them. This is more than a financial matter. Not all agreements 
are implemented smoothly or in good faith. Violations of agreements can be 
expected. For peacemaking to work, U.S. diplomatic activism is necessary not 
only to produce an agreement, but also to see through its ultimate realization 
on the ground. 



Summary 

Resolution 242 remains relevant to modern-day peacemaking and constitutes 
part of the guidelines, or tools, to be used in finding a solution to the Arab-Israeli 
conflict. The emphasis on a solution negotiated by the parties themselves, not 
forcibly imposed by external powers, is extremely important — only such a 
solution can provide a long-lasting, secure peace. There is, of course, a need 
for diplomatic flexibility, and for a close relationship between Israel and other 
countries, specifically the U.S., in any negotiations. Although at the negotiating 
table only Israel itself can decide what positions to take, international support, 
as expressed by the U.S. with relative consistency over the past 40 years, is 
central to guaranteeing Israel's position in the negotiations, and any agreement 
will require internationally sanctioned enforcement mechanisms. On the basis 
of a correct interpretation of Resolution 242 (not the demand, as is to be found 
in the Arab League peace initiative, for Israel's unilateral withdrawal from 
all territories), and the four principles discussed here, it is to be hoped that a 
lasting peace may eventually be possible. 
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Appendix A 

UN Security Council Resolution Ikl 



NoVGmbGr 22, 1967 FoUowing the June '67, Six-Day War, the situation in the iviiddle East was 

discussed by the UN General Assennbly, which referred the issue to the Security 
Council. After Lengthy discussion, a final draft for a Security Council resolution 
was presented by the British Ambassador, Lord Caradon, on November 22, 
1967. It was adopted on the same day. 

This resolution, numbered 242, established provisions and principles which, 
it was hoped, would lead to a solution of the conflict. Resolution 242 was 
to become the cornerstone of Middle East diplomatic efforts in the coming 
decades. 

The Security Council, 

Expressing its continuing concern with the grave situation in the l^/liddle 
East, 

Emphasizing the inadmissibility of the acquisition of territory by war and the 
need to work for a just and lasting peace in which every State in the area can 
live in security. 

Emphasizing further that all Member States in their acceptance of the Charter 
of the United Nations have undertaken a commitment to act in accordance 
with Article 2 of the Charter, 

1. Affirmsthatthefulfillment of Charter principles requires the establishment 
of a just and lasting peace in the Middle East which should include the 
application of both the following principles: 

• Withdrawal of Israeli armed forces from territories occupied in the 
recent conflict; 

• Termination of all claims or states of belligerency and respect for 
and acknowledgement of the sovereignty, territorial integrity and 
political independence of every State in the area and their right to live 
in peace within secure and recognized boundaries free from threats 
or acts of force; 

2. Affirms further the necessity 

• For guaranteeing freedom of navigation through international 
waterways in the area; 

• For achieving a just settlement of the refugee problem; 

• For guaranteeing the territorial inviolability and political independence 
of every State in the area, through measures including the 
establishment of demilitarized zones; 
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3. Requests the Secretary General to designate a Special Representative 
to proceed to the l^/liddle East to establish and nnaintain contacts with 
the States concerned in order to pronnote agreennent and assist efforts 
to achieve a peaceful and accepted settlennent in accordance with the 
provisions and principles in this resolution; 

k. Requests the Secretary-General to report to the Security Council on 
the progress of the efforts of the Special Representative as soon as 
possible. 
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Appendix B 

Statements Clarifying the Meaning of 
UN Security Council Resolution Ikl 



NoVGmbGr 22, 1967 Even before the beginning of the Jarring Mission (the Special Representative 

as mentioned in the Resolution), the Arab states insisted that Security Council 
Resolution 242 called for a total withdrawal of Israeli forces from territories 
occupied in the Six-Day War. Israel held that the withdrawal phrase in the 
Resolution was not meant to refer to a total withdrawal. Following are statements 
including the interpretations of various delegations to Resolution 242: 

A. United Kingdom 

• Lord Caradon, sponsor of the draft that was about to be adopted, stated 
before the vote in the Security Council on Resolution 242: 

The draft Resolution is a balanced whole. To add to it or to detract 
from it would destroy the balance and also destroy the wide 
measure of agreement we have achieved together. It must be 
considered as a whole as it stands. I suggest that we have reached 
the stage when most, if not all, of us want the draft Resolution, 
the whole draft Resolution and nothing but the draft Resolution. 
(S/PV 1382, p. 31, of 22 November 1967) 

• Lord Caradon, interviewed on Kol Israel in February 1973: 

Question: This matter of the (definite) article which is there in French 
and is missing in English, is that really significant? 

Answer: The purposes are perfectly clear, the principle is stated in 
the preamble, the necessity for withdrawal is stated in the operative 
section. And then the essential phrase which is not sufficiently 
recognized is that withdrawal should take place to secure and 
recognized boundaries, and these words were very carefully 
chosen: they have to be secure and they have to be recognized. 
They will not be secure unless they are recognized. And that is why 
one has to work for agreement. This is essential. I would defend 
absolutely what we did. It was not for us to lay down exactly where 
the border should be. I know the 1967 border very well. It is not a 
satisfactory border, it is where troops had to stop in 1947, just where 
they happened to be that night, that is not a permanent boundary. 

• Mr. Michael Stewart, Secretary of State for Foreign and Commonwealth 
Affairs, in reply to a question in Parliament, 17 November 1969: 

Question: What is the British interpretation of the wording of the 
1967 Resolution? Does the Right Honourable Gentleman understand 
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it to mean that the Israelis should withdraw from aLL territories taken 
in the Late war? 

Mr. Stewart: No, Sir. That is not the phrase used in the Resolution. The 
Resolution speaks of secure and recognized boundaries. These words 
must be read concurrently with the statement on withdrawal. 

• Mr. Michael Stewart, Secretary of State for Foreign and Commonwealth 
Affairs, in a reply to a question in Parliament, 9 December 1969: 

As I have explained before, there is reference, in the vital United 
Nations Security Council Resolution, both to withdrawal from 
territories and to secure and recognized boundaries. As I have told 
the House previously, we believe that these two things should be 
read concurrently and that the omission of the word 'all' before the 
word 'territories' is deliberate. 

• Mr. George Brown, British Foreign Secretary in 1967, on 19 January 1970: 

I have been asked over and over again to clarify, modify or improve 
the wording, but I do not intend to do that. The phrasing of the 
Resolution was very carefully worked out, and it was a difficult and 
complicated exercise to get it accepted by the UN Security Council. 
I formulated the Security Council Resolution. Before we submitted 
it to the Council, we showed it to Arab leaders. The proposal said 
"Israel will withdraw from territories that were occupied," and not 
from "the" territories, which means that Israel will not withdraw 
from all the territories. [Jerusalem Post, 23 January 1970) 

B. United States of America 

• Mr. Arthur Goldberg, U.S. representative, in the Security Council in the 
course of the discussions which preceded the adoption of Resolution 2^2: 

To seek withdrawal without secure and recognized boundaries... 
would bejustasfruitlessastoseeksecureand recognized boundaries 
without withdrawal. Historically, there have never been secure or 
recognized boundaries in the area. Neitherthe armistice lines of 1949 
nor the cease-fire lines of 1967 have answered that description... 
such boundaries have yet to be agreed upon. An agreement on that 
point is an absolute essential to a just and lasting peace just as 
withdrawal is. (S/PV. 1377, p. 37, of 15 November 1967) 
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• President Lyndon Johnson, 10 Septennber 1968: 

We are not the ones to say where other nations should draw Lines 
between thenn that will assure each the greatest security. It is 
clear, however, that a return to the situation of ^ June 1967 wiLL not 
bring peace. There must be secure and there must be recognized 
borders. Some such Lines must be agreed to by the neighbors 
involved. 

• Mr. Joseph Sisco, Assistant Secretary of State, 12 July 1970 (NBC "ivieet 
the Press"): 

That Resolution did not say "withdrawal to the pre-June 5 lines." 
The Resolution said that the parties must negotiate to achieve 
agreement on the so-called final secure and recognized borders. 
In other words, the question of the final borders is a matter of 
negotiations between the parties. 

• Eugene V. Rostow, Professor of Law and Public Affairs, Yale University, 
who, in 1967, was U.S. Undersecretary of State for Political Affairs: 

a) Paragraph 1 (i) of the Resolution calls for the withdrawal of Israeli 
armed forces "from territories occupied in the recent conflict," and 
not "from the territories occupied in the recent conflict." Repeated 
attempts to amend this sentence by inserting the word "the" failed 
in the Security Council. It is, therefore, not legally possible to 
assert that the provision requires Israeli withdrawal from all the 
territories now occupied under the cease-fire resolutions to the 
Armistice Demarcation lines. [American Journal of International Law, 
Volume 64, September 1970, p. 69) 

b) The agreement required by paragraph 3. of the Resolution, the 
Security Council said, should establish "secure and recognized 
boundaries" between Israel and its neighbors "free from threats 
or acts of force," to replace the Armistice Demarcation lines 
established in 1949, and the cease-fire lines of June 1967. The 
Israeli armed forces should withdraw to such lines as part of a 
comprehensive agreement, settling all the issues mentioned in 
the Resolution, and in a condition of peace. [American Journal of 
International Law, Volume 64, September 1970, p. 68) 
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C. USSR 



• Mr. VasiLy Kuznetsov said in discussions that preceded the adoption of 
Resolution 242: 

Phrases such as "secure and recognized boundaries." What does 
that mean? What boundaries are these? Secure, recognized — by 
whonn, for what? Who is going to judge how secure they are? Who 
nnust recognize thenn?.. .There is certainly nnuch Leeway for different 
interpretations which retain for Israel the right to establish new 
boundaries and to withdraw its troops only as far as the Lines which 
it judges convenient. (S/PV. 1373, p. 112, of 9 November 1967) 

D. Brazil 

• Mr. GeraLdo de Carvalho Silos, Brazilian representative, speaking in the 
Security Council after the adoption of Resolution 242: 

We keep constantly in mind that a just and lasting peace in the Middle 
East has necessarily to be based on secure, permanent boundaries 
freely agreed upon and negotiated by the neighboring States. (S/PV. 
1382, p. 66, 22 November 1967) 
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